United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 
REPLY BRIEF 




7 









i 


IHDEI TO REPLY BRIEF 
Point I (contlwd) 

Hxa evldenoe was Inaufflolent to convict the Koes 
defendants of oonsplraop to violate the securities 
laws, and nail fraud* 


Point IV (continued) 

The evldenoe was Insufficient to convict Koss of 
failure to deposit In escrow money received In 
the all or nothing offering of securities* 

Point VI (continued) 

The Indictment should have been dismissed for 
entrapment, as a natter of law, without 
submitting the Issue of entrapment to the Jury* 

Point VII (continued) 

Koss was stxrprlsed and prejudiced by Inaufflolent 
pre«trlal disclosure of Government documents and 
transactions, which were not alleged In the 
Indictment, or In the bills of particulars* 

Conclusion 


CASE CITH) 

Sherman v* united States . 356 U.S* 369 (195?) 
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FOR THE SBCOHD ClRCniT 


UI^ITED STATES OP AMERICA* 

APP«11«« 


-agAlnst* 

THEODORE KOSS and K03S SECT1RITIES 
CORPORATION, 

Dafandant a-Appallanta• 


: 

: Docket #7l^-l878 
X 
X 
X 


APPg.LANTS* REPLY BRTEV 


POINT I (Contiimad) 

THE in/IDENCE IAS INSUPPICIEMT TO CONVICT THE 
KOSS DBPHfDANTS OP CONSPIRACY TO VIOLATE THE 
SBCTTRITIES LAVS, AND MAIL FRAUD, 


I, 


The oovernBantfa bpiaf argaad (p, 23)j 


•^ha OoTarruMiitta avldaooa was that Koss first partlel- 
patad In tha oonspiraoj whan, Koss and Zardus tevlna 
baan unable to sell 65,000 shares, MarrsT Lawlna 
^erad Into an aigaa ynt on less* EaKklf Hth 
thkt ir haiiaman woxiid suocassniliy eorapiata the—— 
offering Koss would not tbaok-door* tha 15,000 aharas 
ha had sold, ^leh would be transferred to the Hallamsn 
group for $!•# par share as part of the arrangement ta 
glwa Hallarnan ooBq;>leta control of tha market in 
Automated shares,* 

(emphasis supplied) 

The record shows that while Hallarman testified that 


^•vlne antarad Into such an agreement on Koss* behalf, 
Warraj Lewina testified that he made no such agreement on 
KOsst behalf. 


Murray LaTlna testified on direct examination (A91"’92)t 

“Q At or about that time In January, did you hSTO a 

conversation with Mr, Koss about AutomatadT a Tas, 

Q ]^t did you say and what did ha say and where was 
tha eonvarsatlon held? 
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^ to th! dinner at a restaurant elose 

to the office, Boiiapart»a, and i told him t 

InteJiltiM *^7. or retailing Jnd^ 

entire 60,000 

ooBmlealon, ahloh eras approxlmtely |6,000, ® 

? 2o !Kn **1®*^^ how much the offering was? 

A 60,000 shares at |1 a share, 

A ***** *^®®® "‘y In return? 

A He turaed me down entirely,® '“'dt 

Lwter In January, 1971, itarray Levine talked to Hellerman 
ond Taylor about Autoauited, as follows (Af4)f 

*? *** “id, nr. Levine? 

A I told him I oould not vouch at that nnin«: w*. 

his own eustomerat aoeounts,® «®j-a in 

on •ro..^«»inatlon. Mnrrar levin, repeated hi. above- 
quoted teatlnoDTI nnd he oontradloted Hell.p«.n», teetlisonp 
that on Ko... behalf »ipr.. Levin, agreed nlth H.Ueman that 
Koe. would ..11 hi. ouetonera* IJ.OOO share, of Intonated to 
a'.ll.».n for #1.50 per .h«... and that K... would 
in Helleman'. control of the .rket In hutonated. thna. 

Murray Levine testified (A97 )i 

Ih any of your conversations wltti wr, w«n 

you say to Mr. Hellerman that you mirJStierJS' 

.bare, it “ifdjs: brirrSn«:: v?*sssi5‘‘:oi^'‘”“ 

guarantee what Mr. baa woSd d.r 

“ «-t t. 

A To the best of my recollection, no sir,® 






3 


Robert Santis, the oresident of Automated, testified that 
he did not make a deal with Koss to sell to Hellerman the 15,000 
shares of Koss* customers; and that Koss had no knowledge of 
Hellerman*s proposed activities In the underwriting and distri¬ 
bution of shares of Automated; and that Koss kept asking about 
Hellerman until about March 11, 1971» when Koss gave Santis a 
check for the $12,750 proceeds of subscription to 15,000 shares 
of Automated, at which time Santis told Koss that Hellerman "was 
Involved In the deal" (A105)* 

Santis testified on direct examination (A105-106): 

"Q Mr. Santis, going back now to the time that you 
received the money from Mr. Koss, the $12,750, on 
or about that time did Mr. Hellerman*s name come up 
In the coaversatlon with Mr. Kossf 

A Yes. *** Mr. Koss did not know of Mr. Hellerman's 
Involvement at the meeting In Mr. Turchln*s ofTlce 
In early March, by the time he gave me the cheek or 
thereabouts. He knew that Hellerman was involved 
In the deal. 

Q How did you know that? 

A We talked about It. 

Q Tell us what Koss said. 

A He said he knows Hellerman, he knows his reputation, 
he knows he Is a stock manipulator. 

* * « 

THE COURT: And this Is the first time, to your know¬ 
ledge, that Koss knew that Hellerman was 
Involved? 

THE WITNKSS: Yes." 


II. 

The Government*s brief recognized the matheiaatlsal 

correctness of the tabulations on pages 14^5 of Koss's main 

brief, by stating (p. 25 ): 

"Koss* records showed he purchased 4,000 shares 
from customers from March 23 to April 20." 

This Is necessarily an admission that around April 23, 


1971» the co-defendant, Erwin Layne, could not have taken 
from Koss stock certificates for 5*000 shares of Automated 
and brought them back to Hellerman, because Koss only bought 
IIjOOO shares* Moreover, Koss sold 2,500 shares, so that ho only 
had 1,500 shares loft around April 23, 1971* 

The Oovemment argued (p. 25): 

" *♦* Saxon testified ho never bought any stock from 
Koss, so the 1,000 shares transferred from Dugan's 
account to Saxon's account were avAllable to Koss." 

But Saxon gave Murray Taylor a check signed by Saxon In 
blank, drawn on Saxon's account In the Canadian Imperial Bank 
branch In the Bahamas, In which Saxon had $100 on deposit 
(Koss Exhibit P; T128lf)* Taylor filled In that check for $780 
and gave It to Koss to pay for shares Taylor bought from Koss 
In Saxon's name* Payment of the check was refused for Insuffi¬ 
cient funds* (T1281|.)* 

Thus, Saxon made It possible for Taylor to buy stock from 
Koss In Saxon's name, by signing this blank check and giving 
It to Taylor* 

Moreover, In compliance with S.E.C*'s request, Koss later 
mailed to S.E.C* his firm's check to Dugan for $3,652*50, 
paying Dugan $4*00 per share for his 1,000 shares sold to 
Saxon (Koss Exhibit 1 for Identification)* 

Obviously, Koss would not pay Dugan $4*00 per share, and 
re-sell such shares to Hellerman, In^ Saxon's name, for $1* 50 
per share; and Koss' records show a sale by Dugan to Saxon of 
1,000 shares for $4*00 per share* (Oovt* Exh* 2co)* 





5 


m* 

Th« Government argued (p* 26)s 

"Pinallj, Koss olalme he did not have the requiaite 
•stake In the outcome* of the oonaplraey* Ttet claim 
does not take cognlaanoe of the fact that Koaa would 
have had to return all moneys to subscribers If 
Hellerman bad not completed the offering* which 
enabled Koss to earn his underwriters* compensation 
of ♦2,250**» 

But the underwriter*s compensation of $2*250 was not a 
**8take In the outcome** of the conspiracy charged In the Indict¬ 
ment to raise the price of shares of Automated; to sell such 
shares to buyers by means of fraudulent statements; and to 
violate the securities laws and the mall fraud laws In carrying 
out such conspiracy (a1 {>*5)* 

The outcome of that conspiracy* sought by Hellerman and 
his associates* was profits from fraudulent sales of securi¬ 
ties* and not compensation to a stock broker for acting as 
an undexnrrlter* 

The Government argued further (p* 26); 

"Kioss eventually Insisted on keeping 5*000 Automated 
shares so that he too could pz^flt from the Automated 
manipulation*" 

But we showed supra * pp* 3 - 4 * In our main brief* pp* 
ll;-21* that Instead of keeping 5*000 shares* Koss bouc^t 4*000 
shares and sold 2*500 shares* and he had 1*500 shares left on 
April 20* 1971* This disproves Hellerman*a testimony that 
Koss asked to keep 5*000 shares* 



yplir IV (ooatiHnadl 


*0 convict KOSS 

I* TW???/ m SSS^^ I H ES CROW MONET RBCEIVH) 
IN THE AM. OR NOTHTNO OTTORINO OP SBCTOinES. 


Th» aoT«riui«ot *rgtt«d (p. 27)1 

MO.tT.d two Oh.ok. (m **“* 

»h«t DO depoilt. ».» —tl; fr J»I»«PT, sad 

b.t-..a D,omb„ 31 . 1970 

aowormont «hlblt 31^ «. . .ae.lc for *300. dat.d ja- 
""•vy a. 1971. by Loonard salaah to Kota Sao.oorp. (*491). 

OaT.m..at aahlblt 34 «. a cbaok for * 1 , 225 . dat.d 
»»»fy 7. 1971 . by Charloa Oola to Kota See. Corp. obly *600 
of aaeh * 1.225 «a. gi„„ to pay for .hare, of Automted. the 
«-ololDg *625 gi„„ to pay for another .took m 6 l). 

Thoae two oheoka. re..l„d la j«„»ry, 1971. totaling 
♦900. wer. nor. than oorerwl m the e.cro. aeeount by the 
*3.000 ahleh Koaa depoalted therein on Decwnber 30. 1970. 

The Oorerment preaeated no erldenoe that the *3,000 
•bleh Koat depoalted In hla eaero. aeeount on Deoenber 30. 

1970 wan a depoalt of noney recelT^l before Deoe^er 30. 

1970 In paynent of «*.orlptlop. to dtarea of 4uto»t«l. 

Moraorer. the tabolatlona In our attln brief (p. 36) ahon 
that the erldeaea In the reoerd la that between DeoeAer 16. 

1970 and Maroh 2, 1971, reoelwed *2.600 in payMnt for 
ebbaorlptlona to .hare, of Auto..ted. Inoludlng the aforetald 
two olwok. totaling *900. Therefore, auoh entire *2.600 w,. .u,re 
than oowered by Do... *3,000 .aorow depoalt on I>.o«t>«. 30, 1970. 








POIlfr VI (eoDtinued 


the IH DIOT MHff 3B0TILD HAVE BEEH DISMIS&ED POl 
BlT RAPiC Btr, AS A MATTER OP LAW, WITBOTIT 
8TBMITTIHG THE ISSUE OP EMTRAPMEWT TO THE JTIir. 


Kois did not ask tha Trial court to submit Issus of 
eotrapment to th© Jury, baoause sueh a submission mould Imply 
to the Jury that Koss had knowledge of Hellermsn^s eonsplrmsy. 
Including knowledge of forgeries of the signatures on the stoek 
oertlfloates which Koss guaranteed; and It would Imply to the 
Jury that Koss knowingly and willingly participated In 
Helleman*a conspiracy* 

Tn our main brief, pp, 29-31# we showed that the Jury 

ascribed guilt to Koss for Relleman's frauds, deeming Koss a 

part of Hellerman»s conspiracy, based on ewldemce ttet Koss sold 

shares to Interstate Equities Which Hellerman oontrolladt ewl* 

forged 

dense that Koss guaranteed/signatures on stock certificates 
Issued to names taken from telephone directories; and ewldence 
that Koss did the other things listed on page 28 of our Min 
brief* 

Koss contended at the trial, and on this appeal, that ha 
did not know of forgeries of the signatures on the stoek certi¬ 
ficates which he guaranteed; and that he did not kiiowli^ly jcia 
•od participate in Hellerman*a conspiracy* 

Therefore, Koss contends that the actions of the OowerisMnt 
infox*aaats, Hellerman and Taylor, In themselwes coamiittlng the 
crimes charged In the Indictment, requires dismissal of the 
indictment, as a matter of law, because of sueh criminal act loan 
by these Oowernnont Informants, regardless of whether Koss ted a 
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pP6dlapo8ltloD %o Join thou In oonmlttlng thoso orlneSf or 
whether they overcame hie aoruplee and induoed him to do ao* 


^ Tmlted statee . 356 IT.S. 369 (1957), a cori- 

ourrlng opinion by Mr. Justice lirankfurter. In which Juaticea 
Dotaglaii, Harl'^n and Brennan conourred, atated (pp. 382»383)f 

• *#» a teat that looka to the character and prediapoal* 
tlon of the defendant rather than the conduct of the 
police loaea aight of the xuiderlylng reaaon for the 
defenae of entrapment* Ho matter what the defendant«a 
^at record and preaent Inollnatlona to criminality, or 
the deptha to which he haa aunk in the eatlmation of 
aooiety, certain police conduct to enanare him into 
further crime la not to be tolerated by an advanced 
aooiety** 


Moreover, there waa no evidence that Koaa had inclinationa 
to criminality. He had never been convicted of a crime* He had a 
clean record aa a bualneaa man, and a family man, ho waa active 
in hla church* A local bualneaa man, and the mlniater of hla 
church teatlfled to hla good reputation In the community 

(TI695-96; 1858-59). 


in the gierman eaae, aupra , Sherman had two prior convlc- 
tlona for aelling and for poaaeaalng marcotica* yet, the Court 
held that the Government informant entrapped Sherman, aa a 
matter of law, requiring dlomlaaal of the indictment* The Court 
eaid (356 TT.s. at 375-376 )i 


• a nine-year-old aalea conviction and a five-year-old 

to prove petitioner 

Z ® nsrcotica at the time Kelohlnlan 

«eeume from the 

reowd waa trying to overcome the narootioa habit 
at the time* 

of illuatratea an evil which the defenae 

of entrapment ia deaigned to overcome* The gevermient 
informer e^ioea aomeone attempting to avoid narootica 
not only into carrying out an Illegal aale but alao into 
returning to the habit of uae* Selecting the proper time. 
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•th6 Informer then tells the goyernment sgent* The 

'>y the agent without eren a question 

tiller the Infonaer encounteJed thi 

seller* Thus the Oovernnent plays on the weaknesBoa of 

and beguliSs hn Into 

InSi **^2^ he otherwise would not have attempted. Law 
enforoenent does not require methods suoh as this." ^ 

tbitt 

It Is Immaterial that/^ssistant TJttlted states Attorney 
told Helleraan (Ad6)t 

• «•» ttet I could watch the deal and not to do snvthin* 
wrong In the deal, not participate. Just watch It *****f» 


R»U«nwD» ud T«n<>r*» non oonpllnnoo mth thoao ooTorn- 
■ont inotruotlon. did not roll«. tho Oorornnont of entropnont 
rooponolblllty for Hellonnon's and Tnylor'. criminal aetlona In 
formulating and taking oharga of oarTplng out tho oonaplimef 
charged In the Indictment* 


In the german case, supra , the court said (pp. 373-37l|), 


"SlI disown Kslchlnlan and Insist It Is 

MW actions. Although he mI not biJng 

V. 5h*'"****f2“ ®n actlTC goyernment Informer who * 
had but recently been the Instigator of at least two 
other prosecutions* Tindoutotedly, the Impetus fir such 

nimseif under criminal charges for llleoally sellinff 
nerootics and had not yet been sentenced*® ^ * 




POINT VH (eontlwd 


KOSS WJLS STItPRISED AND PREJUDICiO BY INSTJPPICIEFP 
PUB-TRIAL DISCLOSTRB OF OOVPRNMENT DOOTlfEHTS AND 
TRANSACTIONS, WHICH WERE NOT AILBOED IN THE 
INDICTMENT, OR IN THE BILLS OF PARTICULARS* 


The (}OTernment ergued (p* 31)t 

''Speoifieelly Kose elains he wee not Inforned that the 
following would be prewed egelnst him et the trlelt 
celling 10,000 aheree to Hellermen; guerenteelng forged 
•Igneturee on etook oertlflcetes; knowledge of SentIs• 
klek-beok to Hellermen; end oeshlng e forged cheek for 
Rellemen* The denial of the portions of his motion for 
e bill of pertlo\alers now complained of would not hswe 
Informed Koss that the Oowernment would prove he sold 
10,000 shares to Hellermen,* 

KOSS would have been Informed of the Government's claim 
that he sold 10,000 shares to Hellermen, If It had given him the 
Information requested In par. 7d of hla demand for a bill of par- 
tleulars. In which he asked whether the Government claims that he 
received from any person any money or property "other than the 
eonaideratlon provided In the underwriting agreement*, 

The Government presented evidence at the trial that Heller- 
man paid Koss $1,50 per share for 10,000 shares; that Hellerman 
also paid Koss for guaranteeing forged signatures on stock 

certificates; and that for cashing 3 checks at Koss* bank, Hel¬ 
lerman paid Koss 1.% of the face amount of such checks, which were 
payable to stockholders whose names were taken from telephone 
directories, and their endorsements on such checks were forged. 

Denial of Koss* request In par. 9b for a record of each 
■•I* shares by Hollerman, Taylor, Zardus, and Interstate 
Equity left Koss without Information at the trial to deal with 
Zardus* records In evidence of alleged transactions between 
Koss and his firm, interstate Equity, 





10 


Denial of Koss* request In par. 11(f) for Inforaatlon 
about "oheoks drawn by interstate Equity Corporation to order 
of persons unknown** left Koss without Information at the trial 
to deal with evldenoe that such checks were issued to names 

taken from telephone directories, whose endorsements on ouch 
checks were forged, 

Kess was surprised and prejudiced by ouch evidence of which 
he received no pre-trial disclosure, m the pressures of a trial 
which lasted 13 days, there was no possibility of Investigating 
and ascertaining the facte about such evidence. 

The trial went very fast. Many Government exhibits were 
shown to counsel for only a fleeting moment before they were 
taken back by Government counsel, so that Koss* lawyer tmd no 
opportunity to Inform himself of the text or subject matter of 
such exhibits, or even of the exhibit nuid)ers. 

The Government also argued (p. 31 

" #** the Indictment clearly stated that, as means of the 

consplrsny, signatures were forged on stock certificates 

and checks ««• ,*» 

There Is not a word In the Indictment, or In the bills of 

particulars, that signatures were forged on stock certificates 
and checks. 


CONCLD8IOW 

TK JUDGMENT OP CONVICTION SHOULD BE RF^SED. 
AND THE INDICTMENT SHOULD BE DISMISSED. OR A 
HEM TTilAL SHOULD BE GRANTED. 


October 9, 1971^. 


Respectfully submitted. 



N. GEORGE TURCHIN 
of counsel 


MORRIS WEISSBERO 
Attorney for Appellant. 
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glPKX TO RBPLY BRIEF 
Point I (oontiiwd^ 

«!• o^dmo not ln«ufflclant to conrlot the Koee 

»loUt. th* .aourltl*. 

MMWWf ABa rqnii rmud* 


PAGE 
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Point TV (oontlimed^ 

The evidence wee Ineufflelent to convict Koee of 
. elloM to depoalt In escrow nonojr received In 
or nothing offering of securities* 


Point VI (continued^ 

ohould hove been dlsnlssed for 
enwepnent* as a mstter of Xsw, without 
sulmlttlng the Issue of entrApBent to the Jury* 


Point VII (continued) 

P>*«iw‘'lood by Insufflclenl 
^^•trUl disclosure of Oovemnent doetments end 

no^ alleged In the 
indlotnent* or in the bills of pertloulsrs* 


Conclusion 
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nNWET) STATES COTUT 0^ APPEALS 
POP THE SBOOKD CIRCTTIT 


nWITEn STATES OF AMERICA» 

App«ll«« 


s 

I Doeket #7l|-l878 


THEODORE X0S8 and K0S3 SECDRXTTES 
CORPORATIOH, nxiiiso ^ 

Daf#»da»t■-Appellant*• 


APPH.LAIff8» RET:.Y BRIEF 


FODg I 


(Oontlmied ) 


SS'.®; 322 !S?J!i® ntsn>T»icrEiiT to c hvict thb 

to VIOtATK THK 

SBOTWITIES LAMS, AMD MAIL FRAtJD* 


The ooeernneat'a brief argued (p, 23)1 

•▼Ideuoe uua that Kese flret partial, 
pat^ In the oonapira^ when, Koee and zardus terlna 

65#000 ■hares, Hurrar Levine *** 
IMI m"?? *°i**?i**? y"^ Moss* behalf with g 

• ^**'^*^^**M WOUXfl ■UCCeegj'ullT eo^lete - 

not ibaok-door* the 15,000 shares 
w^d be transferred to the Hellerm 
P®'* •rrangeSent tT 

(emphasis supplied) 

The reeord shovs that while Helleman testified that 
»irr«T LeTlM •atw.d Into ouoh on ogroonont on KOHi boholf, 
ttirroj IwiDo tootlftod that h. ■nd. m, ,ueh ogponMDt on 
Koss* behalf. 


Hu>>ray Levine testified on direet exaalnatlon (A91.92)t 


eq 

Q 


At or about that time In January, 
eonversatlon with Mr# Koss about 

Rtat did you say and what did he 
the conversation held? 


did you have a 
AutossitedT A Tan* 

■ay and where was 
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^ Ivl one night at dinner at a reatata^ant aloaa 
an Bonapartta, and i told him t had 

^ In putting awaj, or retailing and 
aha^I entire 66,000 

oonalaalon, ehleh eaa approximately <(6,000* * 

? PS «uoh the offering wear 

A 60,000 aharea at #1 a ahare* * ^ 

A ****• *^®®® “y return? 

A He turned me down entirely** 

inter In January, 1971, Mrray Lerlne talked to Hellerwin 
end Taylor about AutoMted, aa followa (A9l*)f 


"? inline? 

^ z •®^® I could not Touoh at that oolnt r«*» ww 

I tad »l»„^ .« tta» point ttat nr.'tantulta tat 
■?®*'J'lng to Mr. Koaa — oan tewe him 

hS ■♦®®*' In 

hia own ouatomera* aoeounta.** 


on «ro..^«i.l»«tton, MiFrny tarln. rope.tod hli .boro, 
quoted teatimiqri end he eontpedleted Rellepmn'r teetlmonr 
ttat on Koeet behelf tarre, Lerloe egpeed «lth Hellermn ttat 
Koee would eell hie euetowepi* IS.OOO etaree of Autotated to 
Hellemen few tl.SO per etare, end ttat Koea would eooperate 
In Helleman'e eontpol of the wartet In Autotated. «, ,, 

Murray Lewlne teatlfied (A97)i 

^Su*ST"to’'sr "dueptan, did 

ItallerMn w ITT? ^®'* Snnranteftfl to Mr. 

???Sn***f* Koaa^ll not aeU Into the market 
the 15,000 aharea that he ^d aold to hi a i;uat ^erat 

* rdid*«;*Lta z/6^i^:shsj n**' "•uepta. 

aterea^t iSa dmll L *’*tn»*n the 15,000 

wumLa! **'• so I oould not 

guarantee what Mr. Koaa would do. 

** taTtaurtSai* **“* *•“* »* 

A To the beat of my recollection, no air." 


\ 
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Robart Santla, the pi*eald«nt of Automated, teetlfied that 
he did not make a deal with Fobs to aell to Helleraan the 15,000 
shares of Foss' customers; and thnt Foss had no knowledge of 
Hellerman's proposed activities in the undeimrltlng and distri¬ 
bution of shares of Automated; and that Koss kept asking about 
Helldrjtan until about March 11, lV71t Koss gave Santio a 

check for the ^1?,750 proceeds of subscription to 15,030 shares 
of HUtomated, at which time Santis told Koss that Kellerman "was 
involved in the deal" (A105)» 

Mantis testified on direct examination (A105-106)i 

"Q Ur* Santis, going back now to ths tlms that you 
rsoelvsd the monsy from Mr« Kose, ths |12,750, on 
or about that tlms did Mr. Hsllsrman's name come up 
in the oonvereation with Mr. KosaT 

A ?es. »«• Mr. Koes did not know of Mr. Hellerusn's 
involvement at the meeting in Mr. Turehin's office 
in early March, by the t^oie he gave me the check or 
' thereabouts. He knew that Helleraan was Involved 
in the deal. 

Q How did you know tnatf 

A We talked about it. 

Q Tell us whet Koss said. 

A He said he knows He Herman, ne knows his Mputation, 
he knows he is a stock manipulator. 

w * * 

THE COURTt And thia is ths first tlms, to your know- 
Isdgs, that Koss knew that Hellsrmaa was 
involvadf 

THE ffITHKSSi Tss." 


I A • 

Ths Government* a brisf rscognised the ms theme tiosl 

oorz*eotnese of the tsbulstlcns on pages ll;.^5 of &uss*s main 

bxd.sf, by stating (p. 25) i 

"Koss* rsoord.- abowed he purchased 4,'>3- shares 
from eustomers from Mareh 23 to Ap 


This is neeessarily an admission that around April 23, 
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1971f th« oo*d«fondant, Emin lAyna^ oould not hare taken 
fpooi Koae atook oertifloates fop 5f000 nharee of Autonated 
and brought them baok to Hellemanf because Koaa orly bought 
i^,000 sharea, Eoreovor, Koas sold 2,500 aharos, so that ho only 
had 1,500 sharea left around April 23, 197l« 

The OoTemoent argued (p. 25)i 

" ♦«* Saxon teatlfled he never bought any atook from 
Koas, ao the 1,000 sharea tranaferred from Dugan’s 
account to Saxon*a account were avAllable to Koas.” 

but Saxon gave Murray Taylor a check algned by Saxon In 
blank, drawn on Saxon*a account In the Canadian Imperial hank 
branch in the Bahamaa, in whleh Saxon had flOO on deposit 
(Koae Exhibit P| Tl28li.), Taylor filled In that chock for |780 
and gave It to Kosc to pay for sharea Taylor bought from Koas 
In Saxon’s name, Fayment of the cheek was refused for Insuffl* 
dent funda. (T1281|.), 

Thus, Saxon made it possible for Taylor tu buy stock from 
Koaa In Saxon’s name, by signing this blank oheek and giving 
it to Taylor* 

Moreover, In compllanoe alth S.K.C.’s request, Kose later 
mailed to S.B.C. his firm’s oheek to Dugan for 43,852*50, 
paying Dugan |i4..00 per share for his .1,00U shares sold to 
Saxon (koaa Exhibit 1 for Idantlfloatlon)* 

Obviously, Koaa would not pay Dugan $4*00 per share, and 
>*•'••11 •ueh aharea to Helleraan, in oaxon’e name, for $1*50 
per share} and Koas’ moords show a tale by Dugan to Saxon of 
1,000 shares for ^00 per share* (Oovt* Kxh. 2cc)* 
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IXI. 

Th» aoT«m««nt arga«d (p* 26) i 

"Finally* Xoaa olatma he did not have the requiaite 
•atake In the outooM* of the eonaplraey* That elala 
doea not take bofpiisanoe of the fact that Xoaa wotild 
have had to return all moneya to auibaerlbera if 
Hollezmn had not eonpleted the offering* vhloh 
enabled Xoaa to eaznn hla imderarritera* oonpenaatlon 
of #2*2$0*" 

But the iuidez^iter*a oompenaation of #2*2^0 vaa not a 
"atake in the outeone* of the oonapiraoy charged in the indiet* 
ment to raiae the prioe of aharea of Autoaattedi to aoll aueh 
aharea to buyera by aoana of fraudulent atateaentai and to 
violate the aeouritiea lawa and the nail fraud laws in carrying 
out auoh oonapiraoy (a 4-5)* 

The outoome of that oonapiraoy* aought by Relleman and 
hia aaaoeiatea* waa profita fron fraudhilont aalea of aeeuri* 
tiea* and not eonpenaation to a atoek broker for acting as 
an underwriter* 

The dovemnent argued further (p* 26)t 

"Ksss eventually insisted on keeping 5*000 Autonated 
shares so that he too eould profit from the Autonated 
nanipulation*" 

But we showed aupra * pp* 3-I4* and in our main brief* pp* 
ll^*21* that instead of keeping 5*000 aharea* Koss bougr^v H*000 
shares and sold 2*500 aharea* and he had 1*500 shares left 
April 20* 1971* This disproves Helleman*a testinony tnat 
Koss asked to keep 5*000 Shares* 







Wnr IT (coBtinttxl 


M nOKVICt K08S 




i>n 


OR BOTHTNO OFPRRIIIO OP SErTPilTIES* 


Th« OoT«Fim«nt argu«d (p« 27)| 

D«o«rt>«r 31, 1970 and Maroh V, 1971," 

whlblt 31-b im. • oUeck for <^300, dat.d ja- 
nmrj 21, 1971, hj Laonard Raiaoh to Ibaa Sao.corp. (!r591). 

Oararmiaiit axhlblt 34 «aa a oliaok for *1,225, datad ja- 
nuarj 7 , 1971, hj charlca Oola to Koaa Saa. Corp. 011I7 |600 
of auoh n.225 aaa glr.n to pay for aharaa of Automtad, tha 
rawalnlng *625 waa givan to pay for anothar atook (T76l). 

Thoaa two ohaoka, raealrad in January, 1971, totaling 
•900, wara mora than oovarad in tha aaorow account by tha 
t3»000 which Koaa dapoaltad tharaln on Danambar 30, 1970. 

Tha OorarrMant praaantad no awldonea that tha |3,000 
•hloh Koaa dapoaltad 1„ hla aacr .„o«nmt on Daeanbar 30, 

1970 waa a dapoalt of monay raoalrad bafora OacaiAar 30, 

1970 In paynant of aubaorlptlona to aharaa of Autowatad. 

Iforaarar, tha tabulatlona in our aaln brlaf (p, 36) ahow 
that tha aridanoa in tha racord ia that batwaan Daeai«>ar I6, 

1970 and Haroh 2, 1971* Kbaa raoaiwad |2,600 in paymant for 
•lAaoriptiona to aharaa of AutoMtad, Inoludlng tha aforaaaid 
two ohaoka totaling *900, iharafora, auoh antira *2,600 waa aora 
than eowarad by Koaa* *3,000 aaorow dapoalt on Daoabbar 30, 197O 


V 
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POIlff ▼! (oontlnued) 

TTIE It miOT WHIT SHD^LP H/IVE BtJSH DISMISSET^ T’O* 

KBT RAPM KItT, A3 A OF LAW, WITHDOr 

aTiBMrrTTHa the ISSTTE EWm^*WEWT TO thb: JTTHT. 

Koas did not aak tho Trial Court to aubmit tha iaauo of 
aatrapment to tha Jur7, baoauaa such a aubaiaaion uotild imply 
to tha Jury that Koaa had knowladf^ of Hallannan*a oonapiraoy, 
including knowladga of forgeriaa of tha aigmturaa on tha at oak 
oartifioatca uhieh Koaa guarantaad; and it would imply to tha 
Jury that Koaa knowingly and willingly partielpatad in 
Hallarwan'a oonaoiraey* 

Tn our wain briaf, pp, 29-31, wa ahowad that tha Jury 

aaorlbad guilt to Koaa for Hallanaan*a frauda, dooming Koaa a 

part of Hallarmanta oonapiraoy, baaad on avidonea that Koaa aold 

aharaa to Intoratata H9uitiaa Whloh Hallannan oontrollad) ari- 

for gad 

danoa that Koaa guarantaad/aignatnraa on atook oartifloataa 
iaauad to namaa takan from talaphona diraotoriaa; and OTidanoa 
that Koaa did tha other thinga liatad on paga 28 of our main 
briaf, 

Koaa oontandad at tha trial, and on thla appaal, that ha 
did not knoa of fargariaa of tha aignaturaa on tha atook oarti- 
fioataa whloh ha guarantaad; and that ha did not knowingly Join 
partlotpata in Rallarman'a oonapiraoy, 

Tharnforo, Koaa oontanda that tha aetiona of tha Corarnmant 
informaata, Hallaman and Taylor, in thamaalraa ooewiltting tha 
<>Fiaaa ohargad in tha indiotmaat, raquiraa dlaaiaaal of tha 
indiotmant, aa a matter of law, baoauaa of auoh oriminal aotiona 
by thaaa Covarnmant informaata, ragardlaaa of rhathar Koaa ted a 
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pr«diflpoai%ioii %o join thea in eonaltting thoao orlnoa, or 
whether they owereeaM his soruples end induced him to do so* 


m ahermn w* Tmitsd states. 356 TT.S* 369 (1957)* a oon* 
ourrlng opinion by Mr* Justios trankfurter, in whioh Justioea 
Douglas* Harlan and Brennan ooneorred* stated (pp. 36?«383)s 

** •«« a tost that looks to the oharaoter and predisposi* 
tion of the defendant rather than the eonduot of the 
police loses sight of the underlying reason for the 
defense of entrapnent* Ho natter what the defendant’s 
past reoerd and present inellnatlona to erlnlnality* or 
I the depths to ehioh he has sunk in the eatlnatlon of 

soeiety* oertain poliee oonduet to ensnare hln into 
further orine is not to be tolerated by an advanced 
soeiety*" 

y 

Mereorer* there was no evidence that loss had Inclinations 
to criminality* He had never been convicted of a crime* He hsd a 
clean record as a business nan* and a family man* he was active 
in his church* A local business man* and the minister of his 
church testified to his good reputation In the community 

(n695-96j ia58-59)* 


In the Sherman case* supra* Sherman had two prior convict 
tlons for selling and for possessing narcotics* Tet* the Court 
held that the Government Informant entrapped Sherman* as a 
natter of law* requiring dismissal of the Indictment* Ihe Court 
said (356 TT.S. at 375-376)i 

■ •## a nine«year-old sales conviction and a five-year>old 
pesaeosion conviction are Insufficient to prove petitioner 
had a readiness to sell narcoties at the time Khlehinian 
approached him* particularly Chen we must asnume from the 
record he was trying to overcome the narcotics habit 
at the time* 

The dase at bar illustrates an evil which the defense 
of entrapment is designed to overcome* The government 
informer entices someone attempting to avojid narcoties 
not only into carrying out an illegal sale but also Into 
returning to the habit of use* Selecting the proper time* 
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"th« lnfom«r than tails tha Rovamnant apant* Ttim 
aat^p la aooaptad by tha apant without aran a qwaatlon 
aa to tha nannar In whleh tha tnfomar aneountarad tha 
aallar. Thus tha nowarimant playa on tha waakaaaaaa of 
an Inno^nt party and bagullaa htm Into aocmlttinc 
orteaa which ha otharwlaa would not hawa attanptad. Taw 
anforoawant doaa not raqulra nathoda aueh aa thla** 


It la Immtarlal that/Aaalatant nnltad Rtataa Attorney 
told Hallarrian (AB6)t 


• *»a that I could watch tha daal and not to do anythlna 
wrong In tha deal, not partiolpata, Juat watoh It 


Hallaman«a and Taylorta non oonpllanua with thaaa Oowain* 
want Inatruotlona did not rallava the OoTemnant of antrapaant 
raaoonalblllty for Hallaman*s and Taylor*a erlmlnal aettona In 
formulating and taking charge of carrying out tha oonsplraey 
charged In tha Indlotaant* 


In tha sharrian oaaa, aupra , tha Court aald (pp« 373*37i|)t 

"The hovamnant cannot dlaown KPlohlnlan and Inalat It la 

Although ha waa not being 
IMldf XAlehlnlan was an aotlwa gowamnant Inforaar who ^ 
had but recently bean tha Instigator of at least two 
other prosacutlona • Pudoubtadly^ tha Inpatus for auah 
achlaymnts was the fact that In 1951 Kalchlnlan was 
himself under criminal charges for Illegally calling 
narootloa and had not yet bean santencad** 




I 



POIWT YIX (oontlmfd) 

K03& WAS STHPRISED AND PRR.'TTDlcrO BT THSUPFICTINT 
PRB-TOIAL DX30L0STHE Or QOVFUmfENT DOCTJNKNTS AW) 
TRANSAGTZOMS* NHIOR WERE HOT ALL! OEP IN THE 
TNDlOTMElfP, OR IN THE i^ILLS OP PARTICTTIiARfi. 

Th* OOf^arnment arguad (p» 31)| 

"Spaolfieally Kosa olaias ha waa not Inforaad that tha 
followina would ba prowad agalnat him at tha trlalt 
sailing lOfOOO aharaa to Hellannan; guarantealng forgad 
algaatarr*s on atook oartlfioatas; knowladga of santla* 
kiok-baok to HallariRani and cashing a forged cheek for 
H*ll**T>*n* Tha danlal of the portions of his motion for 
• bill of particulars now complained of would not hawa 
Informed Koss that tha Oovarnaant would prove ha sold 
10,000 shares to Helleraan*** 

Koss would have been Inforaad of tha Oovernment'a olala 
that ha sold 10,000 riharas to Hallerman, If It had given him tha 
Information raquestad In par. 7d of his denand for a bill of par* 
In which ha asked whether tha Oovarnment claims that ha 
received from any person any money or property "other than tha 
oonsldaratlon provided in tha underwriting agraamant"* 

Tha Oovarnment presented avldanoa at tha trial that Raller* 
nan paid Koss ftl.^O par share for 10,000 shares; t)Mt Hallarnvan 
also paid Koss $500 for gnarantealng forged signatures on stock 
cartlfloatas; and that for cashing 3 checks at Koss* bank, Hal- 
^®*^n paid Koss of tha face amount of such checks, which ware 
paynbla to stockholders whoso names ware taken from te'.aphona 
dlraotorias, and thalr andorsamants on such checks ware forged* 

Denial of Koss* request In par. 9b for a record of each 
sale of shares by Rellaman, Taylor, Zardns, and Interstate 
Bqulty left Kosa without Information at tha trial to .deal with 
Zardus* records In avldanea of alleged transactions batwoan 
Koss and hla firm, Zntorstate Bqulty* 
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Denial of Xoaat requaat In par. 11(f) for InfonnatloB 
about "ehaoka drawn by intaratata Rjulty Corporation to order 
of peraona unknown" left Koaa wltho-it Infonaatlon at the trial 
to deal with evldenee that auoh oheoka were leaued to neaea 

taken from telephone directorlea, whoae endoraementa on auoh 
oheoka were forged* 


Keaa waa aurprlaed and prejudiced by auoh ewldenoe of which 
he received no pre*trlal dlaoloaure. m the preaaurea of a trial 
which Uated 13 daya, there waa no poaalblllty of Inveatlgatlng 
and aaoertalnlng the facta about auch evidence* 

The trial went very faet* Many Oovemaent ejdilblta were 
ahown to oounael for only a fleeting moment before they were 
taken back by Oevemment oounael* ao that Koaat lawyer )md no 
opoortunlty to Inform hlnaelf of the text or aubjeot matter of 
auoh exhlblta, or even of the exhibit nuiAera* 


The Oovernment alao argued (p, 31)| 


oloarly ateted that* aa mrana of the 
and SheJka'eli®**^^* forged on atoek oertlflcatea 


There la not a word In the Indictment* or In the bllla of 

partloulara, that algnaturea were forged on etock oertlflcatea 
and oheoka» 


uuaoijUBioit 

COMVICTIOn 3H0T»LD BE REPIUSED. 
AWn THE INDICTMfillT SHOTtLD BE DIS^tlBSED, OR A 
■EM ‘miAL SHOTTLD BE ORAHFED* 


Ootober 9* 1974* 


Reapeotfully aubmltted* 


K. aBOROE TTTMCHIlf 
of oounael 


MORRIS VEZBS8F1I0 
Attorney for Appellant* 







